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HIS HONOUR:   Right.  Now, before you start your re-examination, Mr Gibian, a 
number of matters occurred to me overnight.  One is, I was going to say yesterday 
afternoon but deliberately refrained until I had a further look at the documents, but 
it’s self-evident to say there’s no clear winner in this case and no matter how the 
cards fall each side may suffer some collateral damage.  The parties should give 5 
fairly serious consideration to trying to resolve their differences.  If you’ve tried to 
do in the past I can only encourage you to pull out all steps to try and resolve it, but 
anyhow, having said that, let’s say I can do no more than encourage the parties to do 
that.  Next, with reference to exhibit R5 – and this can be done by other further cross-
examination - - -  10 
 
MR GIBIAN:   I’m sorry, your Honour. 
 
HIS HONOUR:   - - - if leave is applied or in re-examination, I don’t care which, but 
- - -  15 
 
MR GIBIAN:   Sorry, exhibit R5, your Honour? 
 
HIS HONOUR:   Yes, the bundle that Mr Moffet was - - -  
 20 
MR GIBIAN:   Yes. 
 
HIS HONOUR:   - - - cross-examined on.  If you go to page 82 – and there’s series 
of documents of a like kind, but if you go to point 4 of the page where it says 
“income”, I’m at a bit of a loss to work out the difference between professional fees 25 
from Marsden and Victoria practice which, as I understand it, is the Dental 
Corporation practice, and the dental draw from Dental Corp.  There was some 
evidence about that but - - -  
 
MR GIBIAN:   Yes.  I think - - -  30 
 
HIS HONOUR:   It’s still a mystery to me, but I will leave that with you.  I’m not 
going to expect an answer now.  A similar issue comes up on page 120.  On both 
pages there’s less deductions.  Now, the evidence, with respect, was all over the 
place as to whether these deductions were deductions incurred in respect to the 35 
income derived from the Dental Corporation or were expenses incurred in respect of 
the conduct of the business of a dental surgeon separate from the Dental Corporation 
and there was, at least in my mind, uncertainty as to whether or not these deductions 
were deductions for which reimbursement had been sought and, if not, why not, but – 
that may be an overstatement, but I just didn’t quite follow what was happening 40 
there. 
 
In respect to the income, there was some emphasis placed upon the identification of 
the business activity as that of a dental surgeon and I must say I must be a bit dense 
but why that mattered escaped me but that will become clear.  There was the 45 
reference in at least two documents to Mr Moffet having personally billed 1.826 
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million-odd.  The statement said last year.  It was said that the document was a 
representation made in 2013.  So was the income – or the billings of 1.826 incurred 
in the 2011/2012 financial year or 2012/2013?  I just don’t know.  I couldn’t find – 
and what was tweaking my interest was that was a sum far in excess of what Mr 
Moffet had been paid by the Dental Corporation.  So is there some evidence as to 5 
where the other moneys came from?  What do the tax returns, for example, show?  
And equally, when it comes to the 2014 negotiations there was some emphasis 
placed upon that but, quite frankly, the relevance of that escaped me as well, but – 
anyhow, all will be revealed, I suppose. 
 10 
And finally, just a housekeeping matter.  If you go to exhibit R3, I think it is, which 
is the web page extract, page 2 of 10, my copy has the heading cut off.  I think it says 
“money on the table”, but if a complete copy of that can be provided, and for what 
it’s worth, what was tweaking my attention in respect to that document – and there 
are a whole batch of other documents as well but that’s a convenient example – was 15 
the evidence given by Mr Moffet as to when he was taking holidays was open to 
question in submissions, especially when you look at it the context of what he had 
represented in 2013 and again in 2017, but the questions as to his integrity, 
credibility and reliability, were questions which always worry me. 
 20 
That’s why I said earlier no matter who wins or loses in this case – and I’ve got no 
clear view at this stage – some people may suffer a lot of collateral damage on the 
way through and one thing which was occupying my mind was a lot of the points 
sought to be made yesterday in cross-examination – and this is not a criticism.  It’s 
just a normal cross-examination technique – the points could have been made by 25 
reference to the documents without Mr Moffet’s comments upon those documents.  
So to what extent are findings of credit, reliability, integrity of any relevance in this 
case, judges are loathe to make them unless they’re necessary.  You don’t take a 
sideswipe at people unless it’s necessary to do so and it was just crossing my mind as 
to whether it was necessary to go down that path, but anyhow, they’re the concerns 30 
that I was having as – trying to pen to paper last night and capture some thoughts.  
Now, having said that - - -  
 
MR GIBIAN:   It might be appropriate if we just take a short adjournment just to 
ensure that we can answer those particular matters that your Honour has raised and 35 
perhaps the first matter - - -  
 
HIS HONOUR:   Well, I will grant you an adjournment until 10 o’clock. 
 
MR GIBIAN:   Can we ask until - - -  40 
 
HIS HONOUR:   Can you adjourn the - - -  
 
MR GIBIAN:   Can we ask until 10 past 10? 
 45 
HIS HONOUR:   Five past.  I want to get this case on the road and I want it finished 
- - -  
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MR GIBIAN:   I understand. 
 
HIS HONOUR:   - - - by lunchtime.  Thank you.  Can you adjourn the court, please? 
 
 5 
ADJOURNED [9.50 am] 
 
 
RESUMED [10.06 am] 
 10 
 
HIS HONOUR:   Yes, Mr Gibian. 
 
MR GIBIAN:   Yes, your Honour.  We ask Dr Moffet to take the witness box. 
 15 
 
<DAVID RODERICK MOFFET, RESWORN [10.07 am] 
 
 
<RE-EXAMINATION BY MR GIBIAN 20 
 
 
HIS HONOUR:   Thank you, Mr Moffet.  Please take a seat.  Yes, Mr Gibian. 
 
MR GIBIAN:   Yes.  Thank you, Dr Moffet.  I might just clarify the matters his 25 
Honour raised at the outset if that’s convenient.  Do you have the – I think you still 
have a bound copy of what was marked as exhibit R5 and has the words 
“respondent’s tender bundle” on the front;  is that right?---I do.  
 
Can I ask you to turn to page 82 of that bundle?---Yes.  30 
 
And you will have heard – his Honour referred to the reference to income which was 
effuse at around a third of the way down that page.  Do you see that?---I do.  
 
And there are two sources of income listed on that page.  The first is referred to as 35 
“professional fees from Marsden and Victoria practice”.  Do you see that?---I do. 
 
And the second is “dental draw from Dental Corporation”?---Correct. 
 
Now, this is the tax return for the 2007/2008 financial year – -?---Yes.  40 
 
- - - as I understand it.  Are you able to provide an explanation as to why there’s a 
separate for professional fees from the Marsden and Victoria – Marsden and Victoria 
practice and the dental draw from Dental Corporation?---From January 1 – sorry, 
July 1 2007 through to November, when I sold the practice, I operated the practice in 45 
my – those practices in my own name and that first entry is the income I earned 
while I owned the practices in my own name.  After – in November, the practice was 
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sold to Dental Corporation and they then renumerated me with a dental draw and that 
was the component in the second number on that page.  
 
Now, can you then go to page 120 within the same bundle, exhibit R5?  And this is 
the tax return for the 2008/2009 financial year, I believe?---Yes.  5 
 
Correct?---Yes.  
 
Can I just, firstly – just with respect to the income entry, you will see that there’s an 
income entry of some $5000 – $5017 for professional fees from the Victoria and 10 
Marsden practice.  Do you see that?---I do.  
 
And another figure for Dental Corporation?---Yes. 
 
I think, when you were cross-examined about this, you perhaps speculated that the 15 
first entry was some sort of hang over fee from the time before or fees from the time 
before the practice was sold, is that - - -?---Could well - - -  
 
- - - as best as you can - - -?---Could well have been, yes.  
 20 
Yes.  Now, you were also asked some questions in cross-examination by reference to 
expenses that were listed as deductions?---Yes.  
 
And I think, by reference to a number of the tax returns, that including this one – and 
you will see that there’s a number of deductions that appear there.  Are you able to 25 
cast light on whether or not – or whether those were expenses in relation – sorry, I 
will withdraw that.  I will go back a step.  In this year, in the 2008/2009 financial 
year, did you undertake dental work for anyone other than Dental Corporation?---No.  
 
And in relation to expenses that were listed as deductions, are you able to indicate – 30 
with respect to these deductions – why they were – if they were expenses with 
respect to dentistry or why reimbursement wasn’t sought or able to be sought from 
Dental Corporation?---Some of these were in relation to dentistry.  The agreement – 
the service agreement with Dental Corporation suggested that I was responsible for 
my own insurances so there’s that number there.  Some seminars that I attended were 35 
involving investments and not related to dentistry so that would be one seminar – as 
best as I can remember.   
 
All right.  Just more generally in relation to your tax returns, can you just – if you’re 
able to do so – indicate what your general practice was in assisting your accountant 40 
in relation to the preparation of tax returns - - -  
 
MR DARAMS:   Your Honour, I object.  This matter doesn’t arise from any of the 
cross-examination.  
 45 
HIS HONOUR:   I think it’s within the bounds.  
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MR DARAMS:   May it please the court.  
 
THE WITNESS:    I used to give my accountant a ledger – a book of all my 
expenses.  I would give him copies of my credit card statements, pointing out which 
products – services – expenses on those credit cards were for my personal use.  And 5 
copies of receipts.  And my accountant would then compile my tax return.  
 
MR GIBIAN:   And did you rely upon your accountant in relation to what matters 
were able to be deductible or not deductible?---I did. 
 10 
Now, this wasn’t a matter his Honour raised but just while we’re with the tax returns, 
can you go forward to page one hundred and – 255 – I’m sorry – within exhibit 
R5?---Yes.  
 
You will see this is the 2012/2013 tax return and it’s the equivalent page to the 15 
earlier ones that I’ve asked about and you will see there’s – again – reference to 
income and deductions.  Do you see that?---I do. 
 
Within the deductions, under the heading “other expenses”, there’s a reference to 
Dental Corp income adjustment.  Do you see that?---I do.  20 
 
Are you able to – just to say what that’s a reference to? 
 
MR DARAMS:   He gave evidence in cross-examination on that yesterday.  
 25 
HIS HONOUR:   I think that’s right, Mr Gibian.  He was asked what did that relate 
to and he said it would be a component of work for Dental Corporation.  That’s my 
note.  
 
MR GIBIAN:   If I could just have a moment.  My note is that he referred to it as a 30 
loss adjustment and I just wanted to clarify what he meant by that.  
 
HIS HONOUR:   Do we have the transcript?  Makes it hard.  Well, if you wish to 
cross-examine further, Mr Darams, you can.  Yes.   
 35 
MR GIBIAN:   Yes. 
 
HIS HONOUR:   Ask the question but keep it within a narrow compass, Mr Gibian. 
 
MR GIBIAN:   Indeed.  My note, Dr Moffet, at least, was that you indicating that, on 40 
your understanding at least, that that was a loss adjustment;  are you able to say what 
you meant by “loss adjustment”?---That financial year, I was unable to produce a 
profit for Dental Corporation up to their target and so the shortfall was – I had to pay 
them back and that was part of that shortfall. 
 45 
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Now, do you have – I think you also have with you what was marked as exhibit R3, a 
document headed, “Wanted:  Dentists Prepared to Boost Their Practice Profits”?---I 
have it here. 
 
And if you would just go to the second page of that document, you were asked – you 5 
were cross-examined in relation to that aspect of the text and particularly in the first 
line, the reference to having billed your clients a total of some $1.8 million or 
thereabouts?---Yes. 
 
Do you see that?---I do. 10 
 
I just – what does that amount represent?---As far as I can remember, that amount 
represents the – my personal billings to patients at Dental Corporation from 1 
November 2010 to 31 October 2011, a 12-month period.  Those were the anniversary 
years of my agreements with Dental Corporation. 15 
 
And in terms of the $1.8 million, was that the total amount of fees charged or paid to 
Dental Corporation, on your understanding, for the work you performed or in respect 
of work you performed or the amount that you yourself received?---That was the 
amount of money that patients paid Dental Corporation.  They then calculated my 20 
commission based on that amount of money less the laboratory fees. 
 
And the – what you referred to as the commission is the percentage set out in the 
services agreement?---In the services agreement.  Yes. 
 25 
Yes.  All right.  Now, you were cross-examined about and you – I think, in the 
answer you just gave with respect to the 2013 tax return – about the – whether you 
had experienced a shortfall and you indicated you did in the fifth year.  Which was 
the fifth year?---The fifth year ended in end of October 2012. 
 30 
And in that respect, you said that there were circumstances in relation to that 
shortfall;  what were those circumstances?---At the practice – at the Victoria Road 
practice, I discovered that one of my staff members there was stealing.  She had signs 
and symptoms of an embezzler and through my investigations, it was found that she 
had stolen $450,000 from the Commonwealth Government, using our patient records 35 
down there to submit fake treatment and get the government to reimburse money to 
those patients into their bank account but the bank account details were her own.  
There was also another $250,000 of claim that she was unsuccessful, that she tried to 
process on the terminal and my belief was that part of the shortfall in the revenue of 
the practice was her stealing from us as well – from the practice as well as from the 40 
government.  Thieves are rarely one-off instances;  they will try many avenues and 
then they will work on the least – path of least resistance.  In terms of Dental Corp’s 
decision to investigate whether she had been stealing from Dental Corporation as 
well as from the government, Dental Corporation was going to get the money from 
me in the shortfall, so it didn’t really matter to them.  So I feel – and I had to carry on 45 
a three-month charade while the Federal Government got their case together to do the 
arrest and the sting on this employee, knowing that she was stealing from the 
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government and probably from us at the same time.  It was a very traumatic time to 
be practicing dentistry. 
 
Right.  Now, in relation to the acquisition agreement, you were asked whether you 
had a lawyer in that respect.  Sorry, do you have a copy of your affidavits with you?   5 
 
HIS HONOUR:   The questions weren’t confined to the acquisition agreement, of 
course. 
 
MR GIBIAN:   I’m sorry? 10 
 
HIS HONOUR:   The questions weren’t confined - - -  
 
MR GIBIAN:   I’m sorry.  Yes.  The acquisition and services agreement.  Now, can 
you – I think you have the volume 1 there, do you?---I do. 15 
 
I think your first affidavit is under tab 12.  If you just go to page 3, you will see from 
paragraph 12, you refer to initially having a – or receiving a telephone call from Dr 
Khouri;  do you see that? 
 20 
HIS HONOUR:   Sorry, where are you referring to? 
 
MR GIBIAN:   I’m sorry.  This is Dr Moffet’s first affidavit of 14 May. 
 
HIS HONOUR:   Right. 25 
 
MR GIBIAN:   It’s tab 12 of the first volume of the court book?---Yes.  At the top of 
the page.  Yes.   
 
HIS HONOUR:   Yes. 30 
 
MR GIBIAN:   You see that?---I do. 
 
And then further down, at paragraph 16, you refer to having an initial meeting and 
then, at paragraph 20, a further meeting in Pymble;  do you see that?---Yes. 35 
 
And I just want to ask you whether – did you have legal advice at the time that you 
conducted those meetings, to your recollection?---No. 
 
And you were also asked whether you had received advice with respect to the 40 
services agreement that was signed and I think your answer was you must have;  do 
you actually recall whether you did or did not?---That services agreement that was 
signed was witnessed by my solicitor at the time, so yes.  I had advice. 
 
In relation to the moneys received by the practice, you referred to the sale of dental 45 
products?---Yes. 
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What were those dental products or what types of things?---Mouthwashes. 
 
Anything else?---Predominantly only mouthwashes, whitening agents. 
 
All right.  And who provided those to the practice for sale?---They were purchased 5 
from dental supply companies on behalf of Dental Corporation. 
 
Now, moving forward, you were asked some questions in relation to discussions that 
occurred in the latter part of 2012 and – where you changed to working three days 
per week and I think you said that that was your request, to change to working three 10 
days per week.  What happened to that request?  That is, how was it dealt with by 
Dental Corporation?---My request to work three days per week was negotiated with 
David Bonham;  I’m not sure of his title at the time but it was a significant title and 
we communicated via face to face meeting, phone call and email. 
 15 
Now, you were asked about your wife working as a receptionist at the practice, at 
Marsden Street.  How many receptionists were there at the practice?---There were – 
at – during the seven year period, we had, at one stage, three receptionists, not 
counting my wife. 
 20 
And – sorry;  did that change throughout that period?---Well, as the global financial 
crisis hit dentistry, we had less need for receptionists and, obviously, we lost one to 
her Majesty’s prison as well.  And Dental Corp didn’t replace that person;  the – the 
head office chose not to replace that person.  And so my wife had to step into the role 
in 2013, 2014, around those times, and – but at that time, practice was only running 25 
on one dentist. 
 
Now, do you still have the bundle marked as “Respondent’s Tender Bundle”, exhibit 
R5?---This – this one, yes. 
 30 
Can you just go to page 339?---Yes. 
 
You were asked some questions about – there’s a document headed Services 
Agreement, which has a handwritten date 8 November 2009, at the top of page two – 
339?---Yes. 35 
 
Do you see that?  And you were asked some questions in relation to that document.  
And if you just go over to page - - -  
 
HIS HONOUR:   Sorry, I’ve lost that document.  Where is it? 40 
 
MR GIBIAN:   I’m sorry? 
 
HIS HONOUR:   I’ve lost that document.  Where is it? 
 45 
MR GIBIAN:   I believe my friend tendered a spiral-bound - - -  
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HIS HONOUR:   It’s in that one. 
 
MR GIBIAN:   Yes. 
 
HIS HONOUR:   That’s right.  It is too.  Sorry. 5 
 
MR GIBIAN:   A spiral-bound - - -  
 
HIS HONOUR:   Yes.  And 239, you reckon. 
 10 
MR GIBIAN:   Sorry, 339. 
 
HIS HONOUR:   339.  Thank you.  Yes. 
 
MR GIBIAN:   And you were – also, if you go to page 343, which seems to be the 15 
conclusion of that same document.  I think you agreed that that was your signature 
that appeared on that page?---Yes. 
 
Now, can I show you another document.  I’ve just handed you a document just – also 
headed Services Agreement, and reports to be between parties, Dr Moffet, yourself, 20 
and Immediate Dental Care Pty Ltd;  do you see that?---I see that. 
 
And if you go over to the fifth page of the document, it seems to be your signature in 
the same form;  do you see that?---It does.  It is. 
 25 
If you just go back to the first page of the document I’ve handed up, it doesn’t bear 
the date November 2009;  do you see that?---No. 
 
Are you able to recall when you were provided with, or first saw, this 
document?---Before or after I signed it? 30 
 
Sorry.  Well, I – do you recognise - - -?---I – this - - -  
 
- - - this - - -?--- - - - document.  Sorry. 
 35 
Do you recognise this - - -?---Yes. 
 
- - - document?---Yes. 
 
I’m sorry – the document I’ve just handed you?---Yes.  This document that you just 40 
handed to me, I have my own copy here, bound together with the – another services 
agreement, the larger services agreement, the dental practice acquisition agreement, 
and the – the leasing arrangements for the two properties that were not owned by 
Dental Corporation, nor any of my entities.  And it is a five-page – five pages is 
enclosed in that.  And this copy that you have given me is identical to the one that I 45 
have in there, and I received that in early 2008, after the agreements were executed. 
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All right.  And did you agree – receive it, sorry, in the same – in one bundle, together 
with the acquisition agreement, when you received it and signed it?---Yes. 
 
All right.  And do you have any other knowledge of a copy of that that bears – well, 
sorry, I withdraw that.  Is your recollection that you signed that document around 5 
that – the same time as the acquisition agreement and the other services 
agreement?---It is.  It is.  I signed this document prior to the settlement in November 
2007. 
 
And do you have any knowledge about how the date 8 November 2009 might have 10 
come to appear on the version that appears at page 339 of exhibit R5?---I – I have – I 
have no idea how that date, nor that seal, appear on that document. 
 
All right.  Can you just – just sticking with the document that I handed to you, if you 
just go to the second page of the document, you will see that clause 2, in the middle 15 
part of that page, at (a), indicates that: 
 

The practice principal engages the service provider to provide the services to 
the practice during the term. 
 20 

Do you see that?---I do. 
 
And there’s a reference to the – at schedule 1, which is the second-last page of the 
document, page 4, to a list of services;  you see that?---Yes. 
 25 
Did Immediate Dental Care ever provide those services? 
 
MR DARAMS:   I object.  He gave evidence on this yesterday. 
 
HIS HONOUR:   Sorry?  I beg your pardon? 30 
 
MR DARAMS:   He gave evidence on this yesterday.  I was asking questions about 
it.  I didn’t .....  
 
HIS HONOUR:   I think that’s right, Mr Gibian, that - - -  35 
 
MR GIBIAN:   Yes. 
 
HIS HONOUR:   - - - on my reading of these documents, they’re exactly the same. 
 40 
MR GIBIAN:   Yes. 
 
HIS HONOUR:   And he was cross-examined, and there was no uncertainty as to 
schedule 1 or the services provided. 
 45 
MR GIBIAN:   Yes.  There was one additional matter I was going to ask him about. 
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You will see – if you go back to the second page of the document, there’s a heading 
– clause 3 is headed Service Fee;  do you see that?---I see that. 
 
And it indicated that in consideration for the provision of the services by the service 
provider, the practice principal must pay the fee to the service provider - - -  5 
 
MR DARAMS:   Well, again, I object to this question. 
 
HIS HONOUR:   Again, it doesn’t arise out of cross-examination.  There was no 
question directed to paragraph 3 of the agreement, forming part of exhibit R5.  And 10 
this document is exactly the same. 
 
MR GIBIAN:   Indeed.  That document was tendered in cross-examination.  The 
witness was asked, in relation to the services, and indicated that - - -  
 15 
HIS HONOUR:   Yes. 
 
MR GIBIAN:   - - - no such services were provided. 
 
HIS HONOUR:   But - - -  20 
 
MR GIBIAN:   In order to complete the - - -  
 
HIS HONOUR:   Refresh my recollection:  was any question put directed to clause 3 
of the agreement? 25 
 
MR GIBIAN:   No, I don’t believe it was, but I’m - - -  
 
HIS HONOUR:   Well, there’s - - -  
 30 
MR GIBIAN:   - - - entitled to ask, in cross-examination, in order to complete the 
picture, whether this agreement - - -  
 
HIS HONOUR:   No, that’s not the purpose of cross-examination. 
 35 
MR GIBIAN:   Well - - -  
 
HIS HONOUR:   Cross-examination – re-examination, rather.  It’s to resolve any 
uncertainty or ambiguity in respect to the evidence which is being given.  And no 
evidence was given in cross-examination as to clause 3. 40 
 
MR GIBIAN:   Yes.  Well, the document was tendered in cross-examination. 
 
HIS HONOUR:   Well, I don’t that’s - - -  
 45 
MR GIBIAN:   And the witness was asked about it.  I was merely seeking to ask the 
witness a question - - -  
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HIS HONOUR:   But the mere fact that the witness is asked a question about a 
document, assuming you are correct that it was tendered in cross-examination, 
doesn’t create a carte blanche to ask whatever question you want to in re-
examination.  But anyhow, where is this going, Mr Gibian?  If it’s only going to be 
one question, let’s get there and move on. 5 
 
MR GIBIAN:   It’s one question. 
 
HIS HONOUR:   All right.  Well, ask the question again.  And if something arises, 
you can cross-examination further.  What’s the question? 10 
 
MR GIBIAN:   Clause 3, there’s a reference to “service fee”?---Yes. 
 
I just wanted to ask you whether or not any service fee was ever paid by you to 
Immediate Dental Care in relation to the services that are listed in page 4?---No. 15 
 
I tender that do, your Honour. 
 
HIS HONOUR:   Thank you.  Any objection? 
 20 
MR DARAMS:   No, your Honour. 
 
HIS HONOUR:   The undated Services Agreement will be admitted, without 
objection, and marked exhibit A1. 
 25 
 
EXHIBIT #A1 UNDATED SERVICES AGREEMENT 
 
 
HIS HONOUR:   Next. 30 
 
MR GIBIAN:   The – I think the last matter I wanted to ask you, Dr Moffet, was – 
sorry, do you have exhibit R4, which is the True Local website?---Yes, I have it here. 
 
I just wanted to ask you – you were asked some questions about that.  I just want to 35 
ask you whether you recalled whether you created or were involved in the creation of 
this entry on the True Local website? 
 
MR DARAMS:   I object to the question. 
 40 
MR GIBIAN:   I’m sorry.  The whole – the page. 
 
HIS HONOUR:   Sorry.  Can we have the question that you want to put? 
 
MR GIBIAN:   You will see that there’s – it seems to be a web page which is headed 45 
“David Moffet, Active Legal” – “Active Dental”.  Do you see that?---I do. 
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I just want to ask you whether you recall whether you were involved in or took steps 
to have that page created?---My memory is vague on this.  It is a – True Local is a 
review website, much like Google reviews, Yelp - - -  
 
HIS HONOUR:   Mr Gibian, I think the witness should confine himself to answering 5 
the question that you have asked. 
 
MR GIBIAN:   Yes. 
 
HIS HONOUR:   The question was:  did you have any involvement?  And he says he 10 
has got a vague memory.  So - - -  
 
MR GIBIAN:   Do you recall whether you had any - - -  
 
HIS HONOUR:   - - - presumably, he can’t answer - - -  15 
 
MR GIBIAN:   - - - involvement in the creation of this page?---I didn’t create it. 
 
Do you recall whether you caused it to be created?---I don’t recall causing it to be 
created. 20 
 
And the answer to my – the next question is probably logical, but do you have any 
recollection as to when it was done or became available?---No, not really. 
 
That’s the re-examination, your Honour. 25 
 
HIS HONOUR:   Any application further cross-examine? 
 
MR DARAMS:   No, your Honour. 
 30 
HIS HONOUR:   Thank you.  Now, you presumably want Mr Moffet excused, do 
you? 
 
MR GIBIAN:   Yes, unless your Honour has any - - -  
 35 
HIS HONOUR:   No.  Thank you for attending, Mr Moffet.  You’re excused from 
any further requirement to give evidence.  You’re a party to the proceeding and, in 
any event, you’re entitled to resume your seat in the well of the court if you wish 
to?---Thank you, your Honour. 
 40 
 
<THE WITNESS WITHDREW [10.37 am] 
 
 
HIS HONOUR:   Yes, next witness. 45 
 
MR DARAMS:   Yes, Mr – it will be a witness in our case, Mr Mark Evans. 
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HIS HONOUR:   Thank you. 
 
 
<MARK ANDREW EVANS, AFFIRMED [10.38 am] 
 5 
 
<EXAMINATION-IN-CHIEF BY MR DARAMS 
 
 
HIS HONOUR:   Thank you, Mr Evans.  Please take a seat if you wish.  Yes. 10 
 
MR DARAMS:   Now, Mr Evans, can you please state your full name and address 
for the record?---Mark Andrew Evans, 67 Broadway, Camberwell. 
 
And what’s your current position?---I’m a Director of Normandy Capital. 15 
 
Yes.  And did you affirm an affidavit in these proceedings on 21 May 2018?---I did. 
 
Yes.  Nothing further, your Honour. 
 20 
HIS HONOUR:   Mr Gibian. 
 
 
<CROSS-EXAMINATION BY MR GIBIAN [10.38 am] 
 25 
 
MR GIBIAN:   Thank you, Mr Evans.  Just in relation to your role with Dental 
Corporation, you record that you were executive – or the executive chairman from 
2007 to 2013 and then managing director, I take it, from 2013 until 2016?---That’s 
right. 30 
 
Is that right?  Was there a difference between your roles in those two 
positions?---No. 
 
Right.  So there was no change in your role?  It was just a title change at some 35 
point?---Yes. 
 
Right.  And did you have any ongoing involvement with Dental Corporation after 
2016?---No. 
 40 
All right.  In terms of what you describe your role as doing, you say you were 
overseeing the day to day operations of the business, including the acquiring new 
dental practices – dentistry, sorry – practices;  is that right?---Yes. 
 
And that was the case between 2007 and 2013, was it?---Yes. 45 
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Was it – is it correct to say that your role was focussed on – more on the acquisitions 
than the ongoing operation of the existing practices or not?---No. 
 
Right.  How did your roles relate to those of Dr Khouri and Mr Bonham, who were 
referred to as executive directors in the – I think, in the relevant – in those periods as 5 
well?---We all had different roles in different parts of the business, effectively, and 
that I was involved in some of the acquisitions.  So was Dr Khouri.  Mr Bonham was 
more involved in the financial management. 
 
Sorry, Mr Bonham was more involved in the financial management?---Yes.  He 10 
wasn’t involved in the acquisitions. 
 
Is it the case that there wasn’t some strict differentiation between your roles?  I 
mean, did you have sort of – some sort of geographic - - -?---Yes, there was – yes, 
there was differentiation, yes. 15 
 
Well, did he have some kind of geographical responsibility or - - -?---No. 
 
Well, what was the differentiation between your roles then?---Well, I guess Mr 
Bonham was the chief operating officer and financial controller at various times over 20 
the business, so the – sort of, from 2007 to 2016.  Dr Khouri was really focussing on 
acquisitions and some overall management.  I was sort of overseeing the whole lot. 
 
Well, were you sort of superior to – as it were, to Dr Khouri and Mr Bonham or 
- - -?---In an organisational chart purpose, yes. 25 
 
All right.  In a practical sense?---Yes.  Yes. 
 
All right.  Now, in terms of the – sorry, I will take that back.  If you go to paragraph 
20 you refer there – I’m sorry.  Do you have a copy of your affidavit?---Not on me. 30 
 
You do now?---Do now. 
 
If you go to paragraph 20 of your affidavit you refer to – or from that paragraph you 
refer to the acquisition of Dr Moffet’s practice.  Do you see that?---Yes. 35 
 
And I think that there were two meetings conducted – or involving Dr Moffet.  Is that 
your recollection?---Yes. 
 
Were you at both of those meetings?---There may have been more meetings.  There 40 
was two meetings that I was at. 
 
All right.  At least so far as you’re able to say that there were two meetings and at 
least you and Dr Khouri were at both of those meetings?---Yes. 
 45 
Right.  Now – and the discussions – the second of those, I think, was in a restaurant 
at Pymble;  is that right?---Yes. 
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Now, the discussions you were having with Dr Moffet were in relation to a proposal 
that I think Dr Khouri had previously communicated that they would – that Dental 
Corporation would offer to purchase the practice?---That was what the discussions 
were about, yes. 
 5 
And the proposal that you were putting to Dr Moffet in a general sense was that 
Dental Corporation would purchase the practice and that Dr Moffet would agree for a 
period of at least five years to work in the practice that Dental Corporation had 
acquired – will have acquired?---There was a contract to provide services for five 
years, yes. 10 
 
Well, that was the deal that was being offered, that is, you were offering to buy the 
practice on the condition that Dr Moffet would work in the practice that the 
respondent would then own for a period of at least five years;  correct?---No.  Well, 
the respondent would own it permanently, not for five years.  That was a - - -  15 
 
Yes, I’m sorry.  I meant the five years to attach to the working – that is, you – the 
deal that was being – was put on the table was that there was a permanent acquisition 
- - -?---Yes. 
 20 
- - - that is, the respondent would own the practice going forward, but part of the 
condition of the offer was that Dr Moffet would agree to work for the respondent’s 
practice for the – at least a five year period?---That, I think, enters – part of the 
agreement was that there was a services agreement for five years, yes. 
 25 
And if you go to – you’re not suggesting – this is some time ago, obviously.  You’re 
not suggesting now that you can recall precisely what words were said at that – those 
meetings?---No. 
 
If you go to paragraph 22 you, in the fourth line, say that you didn’t pitch the 30 
proposal as – that he would work back for five years.  You see that?---I do. 
 
And you say you made a proposal that he would sign a contract to provide services 
for five years.  Do you see that?---Yes. 
 35 
You’re not suggesting those are the words that were actually used to – you’re 
referring to the structure of the acquisition and services agreement that was 
subsequently formulated?---Yes. 
 
Now, the – and in terms of those meetings a deal was agreed at the second of those 40 
meetings and the formal acquisition agreement and annexed services agreement were 
prepared later or at least provided later - - -?---Yes. 
 
- - - to Dr Moffet for formal execution, correct?---Yes.  
 45 
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And the structure of the transaction was that Dental Corporation would buy the 
practice, buy the equipment fittings and take over the lease of the premises?  
Correct?---The agreements were attached to the documents so yes.  
 
All right.  And buy the good will and name and intellectual property and the like, 5 
attaching to the business – the practice?---Yes.  
 
Take over the employment of staff at the practice?---Yes.  
 
Including the other dentists who were working at the practice?---Yes.  10 
 
And as you say that Dr Moffet would then work for the respondent’s practice for at 
least five years, correct?---Dr Moffet would signed a services agreement with the 
practice and – or his entity would sign a services agreement to provide the services.  
 15 
All right.  All right.  Well, we will come to that.  In terms of the – what you say the 
intention of the arrangement was, can you just go back to paragraph 11 of the – of 
your affidavit?  You will see in the first sentence there, you say that it was intended 
that by entering into arrangements with the respondent, dentists would largely be 
relieved of administrative burdens associated with the – with your practice?---Yes.  20 
 
Do you see that?---Yes.  
 
So the intention was – in a general sense at least – that the dentists could focus on 
undertaking dentistry work?---Yes.  25 
 
And that would be in the practices that would then be owned by Dental 
Corporation?---It would be on the terms that were in the services agreement.  
 
Yes.  In practices owned by Dental Corporation?---Under the services agreement, I 30 
don’t believe that the dentists were still free to go and work in another practice, 
outside of the exclusion zone.  
 
Yes.  Well - - -?---But the intention was that they worked in the practices.  Yes.  
 35 
Yes.  And if you go forward in your affidavit to paragraph 73 on page 10, you will 
see there, in the second sentence, you refer to – or you assert that in practice, patients 
came to the practice to see Dr Moffet as he was the dentist and his reputation would 
be an important factor in patients deciding to come and see him.  Do you see that?---I 
can see that.  40 
 
What Dental Corporation wanted was to acquire the practice and to acquire the – that 
the patients would become patients of the Dental Corporation practice, 
correct?---Dental Corporation can’t provide dental services so the patients would 
always be the patients of the dentist providing the services as a corporate income.  45 
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Well, the dentist would always provide – physically provide the dental 
services?---Sure.  
 
Correct?  But the patients would become patients who were billed by Dental 
Corporation in attending – when need arised – a Dental Corporation practice;  5 
correct?---In some instances, yes.  In some instances, no.  
 
Well, the intention was that the patients would be retained, presumably?---Sure.  
 
Yes?---Yes.  10 
 
And the mechanism by which that was to be achieved was – in part, at least – to 
ensure that the dentist – at least the principal dentist – would be signed up to a 
services agreement to work in the respondent’s practice for at least a considerable 
period of time, correct?---I’m not sure what the question was.  15 
 
Well, the method by which you were hoping to ensure that patients would continue 
visiting the practice and paying fees was to sign up the dentist, who they may have 
had a relationship with, to work in the respondent’s practice for a minimum of five 
years?---Yes.  20 
 
Correct?---Yes.  
 
All right.  And also to insist upon a restraint provision which restrained the dentist 
from either working within the exclusion zone or diverting patients away from the 25 
respondent’s practice?---Yes. 
 
All right.  Now, in terms of the documents that were then signed, there was an 
acquisition agreement and a services agreement.  They were prepared – were you 
involved in the preparation of those documents at all?---I don’t recall. 30 
 
All right.  Well, just in a general sense, at that period of time – 2007/2008 
- - -?---Yes. 
 
- - - the Dental Corporation was in the process of acquiring a number of 35 
practices?---Yes. 
 
Correct?---That’s right.  
 
And grew very quickly?---Yes.  40 
 
Is that right?  And was – had prepared a standard acquisition and services agreement 
that it would propose when it was purchasing a practice?---That’s right.  
 
Correct?---Yes.  45 
 
Which reflected the model that it wished to implement?---Yes.  
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Now – and I think, would it be fair to say that those documents were reasonably 
standard, at least up until 2010, in the sense that they were the same practice to 
practice?---Each – yes.  There was a standard document that went to each business 
we were going to acquire and then there was a negotiation process between each 
business and back so they did vary but there was a standard document, yes.  5 
 
All right.  Now, can I just show you some – sorry, I will just hand the witness 
volume 1 of – part 1 of volume 1 of the court book. 
 
Now, just before I come to the documents, in around 2010, the Dental Corporation 10 
made proposals to some or perhaps all of the dentists working in their practices that 
they enter into what was to be called a facilities and services agreement rather than a 
– in place of the services agreement that had entered – been entered into up to that 
time.  Are you aware of that?---Yes.  
 15 
And did you have any involvement in that?---Yes.  
 
What involvement did you have?---In the concept of changing the agreements from 
what they were to the facilities and services agreement.  
 20 
All right.  Now – and in the bundle you’ve got then, can you – if you just go to tab 
17, it’s page – it has got a page number, 202, on the top right corner?---Yes.  
 
You will see this is a letter addressed to Dr Moffet, dated 30 November 2010.  Do 
you see that?---Yes.  25 
 
And it seems to be signed – if you go to page 206 – by Mr Bonham as Chief 
Operating Officer.  Is it – is this correspondence – or at least the form of it – familiar 
to you or not?  I understand it’s some time ago but - - -?---It’s a long time ago so – 
but, yes.  30 
 
All right.  And you will see, if you just go back to page 202 - - -?---Yes.  
 
- - - paragraph 4, at the bottom of that page, there’s a reference to – or a description 
of how the services agreement currently operates?---Yes.  35 
 
Do you see that?  And it’s indicated that, at present, you provide services to Dental 
Corporation under a services agreement in conducting a practice owned by Dental 
Corporation.  Do you see that?---Yes.  
 40 
And a reference to the payment of a dental draw.  Do you see that?---Yes.  
 
And I think that’s done in diagrammatic form in the next page, 203.  Do you see 
that?---Yes.  
 45 
And then towards the bottom of that page, there’s a reference to what is proposed.  
Do you see that?---I do.  
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Can I just direct your attention to what appears in paragraph 7 at the top of the 
following page, page 204?  And you will see there that it’s indicated that under the 
facilities and services agreement, you will commence operation of your own new 
practice/enterprise.  Do you see that?---Yes.  
 5 
And that within the Dental Corporation premises and that Dental Corporation would 
continue to provide you with patient lists, good will IP, dental equipment, 
administrative support, and the premises.  Do you see that?---I do.  
 
So we’re right in understanding what was proposed here was that the dentist would 10 
set up a new practice, not operate Dental Corporation’s practice any longer but set up 
a new practice of their own;  is that right?  Is that your understanding, at 
least?---That’s what it says here.  I mean, in practice, there wasn’t limited differences 
to the way it was operating before that. 
 15 
All right?---And the reason for the change was that, when we first started, we had tax 
advice – sorry, accounting advice that, if we used the facilities and services 
agreement, that we would have to write off the goodwill in our balance sheet.  So we 
then had new advice in 2010 and changed to these agreements because they better 
reflected the nature of the relationship. 20 
 
All right.  In any event, in terms of the rationale for it, can you just go to – if you go 
to the next tab, tab 18?---Yes. 
 
HIS HONOUR:   Sorry.  I don’t have tabs in mine, so can you - - -  25 
 
MR GIBIAN:   Sorry.  Page 207. 
 
HIS HONOUR:   Yes.  Use page numbers.  Thank you.   
 30 
MR GIBIAN:   You will see that’s a frequently asked question document?---Yes. 
 
Is that – again, I mean, look through it if you need to but is that a document that you 
are familiar with or think you would have seen before?---I would have seen it back in 
2010.  Yes. 35 
 
All right.  And if you just go back to page 207.2 and the table that appears on that 
page?---Yes. 
 
Records, “Why is this new agreement” – “arrangement”, I’m sorry – “being 40 
proposed”;  do you see that?---I do. 
 
And I take it you understand this to be information that was communicated to 
dentists working within Dental Corporation practices?---Yes. 
 45 
Yes.  And that was intended to be accurate, I assume?---You would think so. 
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Well, I assume you think - - -?---Well, yes. 
 
That was a positive answer to my question, was it?---Yes, it was. 
 
And you will see in the – well, it’s asserted there will be mutual benefit and that 5 
there will be a reduction of costs: 
 

By changing the arrangement, Dental Corporation will be able to reduce some 
costs. 
 10 

Do you see that?---I do. 
 
And two matters are identified there;  the second of those is in relation to the 
intention to avoid potential unintended cost inefficiencies and direct tax imposts, 
such as payroll tax;  do you see that?---I do see that.   15 
 
Was one of the intentions of the proposed different arrangements to avoid payroll tax 
liability?---I think it says: 
 

Dental Corporation can avoid potential unintended operating cost 20 
inefficiencies and direct tax imposts, such as payroll tax. 
 

Yes.  So one of the intention was to avoid payroll tax liability that the company was 
presumably incurring at that point in time;  is that – I’m asking you what your – 
whether you have any recollection about that, separate from the document.  If you 25 
don’t - - -?---All I’m saying is I think that’s exactly what it says in the document. 
 
Yes.  Well, is it accurate in that respect, to the best of your recollection?---It is. 
 
Now, in terms of the ongoing – once there had been an acquisition, in terms of your 30 
role, there were a range of other staff who were involved in the day to day operation 
of practices that Dental Corporations owned;  there were practice consultants, HR 
managers, IT support, marketing staff and the like;  correct?---Yes. 
 
Maybe they reported to you in a hierarchical sense but would it be correct to say that 35 
those staff were more involved in day to day interactions with the Dental Corporation 
practices than you were?---Generally, yes.  I mean, some instances, no, I was still 
involved directly but we’ve had anything up to 250 practices, so the relationship 
between each one was different. 
 40 
All right.  Now, the – if you can go back to your affidavit then?---Yes. 
 
If you go to page 7, you will see there’s a heading a little over halfway down that 
page, “Representation to Third Parties”;  do you see that?---Yes. 
 45 
And you will see, at paragraph 49, you say that: 
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Dr Moffet named his practice Active Dental and the respondent played no role 
in that decision.  
 

Do you see that?---I do. 
 5 
Now, firstly, you’re aware that the practice was called Active Dental before Dental 
Corporation purchased the practice?---Yes. 
 
And when Dental Corporation purchased the practice, it purchased the business name 
and all rights attached to the business name, Active Dental?---I assume so. 10 
 
Well, do you still have that folder with you?---Which one?  Yes. 
 
The – part 1 of volume 1 of the court book?---Yes. 
 15 
If you go to tab 14, page 1, there’s the dental practice acquisition agreement?---Yes. 
 
And, as you say, this was the standard form that was proposed by Dental 
Corporation, at least up until 2010?---Yes. 
 20 
So I take it you have some familiarity with it but if you go to page 6, you will recall – 
you will see there - - -?---Yes. 
 
- - - that in the – under the heading, “Background”, various matters are recorded, 
including that: 25 
 

The practice principle and the service company have agreed to sell assets 
owned by that vendor and the purchaser agrees to divide the assets. 
 

?---Yes.  Yes. 30 
 
And if you go over to page 7, there’s a definition in clause 1.1 as to what the assets 
are?---Yes. 
 
And you will see it includes goodwill and vendor IP at (a) and (e)?---Yes. 35 
 
Correct?---Yes. 
 
And if you go over to – sorry, I will take it one step at a time.  If you go over to page 
12, there’s a definition of what “vendor IP” is?---Yes. 40 
 
Including the business names used by the vendor and domain names, etcetera?---Yes. 
 
So you understood that Dental Corporation had purchased that name – if you need to 
see it, there’s a reference to it at page 47 under schedule 6, which is the list of 45 
practice names, including Active Dental Parramatta and Parramatta Dental 
Clinic?---Yes. 
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So the – after 2007, the name Active Dental was Dental Corporation’s business name 
and – correct?---Yes. 
 
And then if you go to – back to page 29, clause 19?---Yes. 
 5 
The Dental Corporation – that refers to an acknowledgement by the vendor, Dr 
Moffet, that the purchaser, Dental Corporation, could use whatever trade or 
trademarks, etcetera, that it wished at the premises?---Yes. 
 
Correct?---Yes. 10 
 
All right.  So, at any time, Dental Corporation could have directed Dr Moffet to use a 
different name or a different business?---Not sure. 
 
You don’t know?  All right.  You don’t read that into clause 19?---Well, isn’t that 15 
related to the vendor?  “Used or owned by the vendor or any related body corporate 
of it”, rather than the purchaser? 
 
I don’t want to debate it with you, Mr Evans, but you will see it reads as: 
 20 

The vendor acknowledges that the purchaser may, at the completion date, use 
or display at the practice premises – 
 

that is – the purchaser is Dental Corporation;  correct?---Yes.  That’s right. 
 25 
Continuing: 
 

It may use or display, at the practice premises, any trade or service mark, trade 
or business name, registered designs and logos –  
 30 

etcetera – 
 

used or owned by the vendor or any related body of corporate, including the 
active dental name. 
 35 

Correct?---That’s what it says there, yes.  
 
Yes.  And - - -?---You’ve just read that out.  
 
- - - Dental Corporation had purchased the active dental name and could do with that 40 
name what it wished, correct?---Yes.  
 
And the practice now operates under the name BUPA Parramatta, are you aware of 
that?---No.  
 45 
Right.  Do you know when that came about or did it come about during the time of 
your involvement?---No.  I don’t know.  
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Okay.  Now, in terms of the persons undertaking dentistry work at the practice, one 
aspect of the services agreements was that – if you go to page 23 - - -?---Of? 
 
Within the - - -?---Well, they’re all the same.  Yes.  
 5 
Within the volume you have in front of you?---Yes.  
 
You see that towards the bottom of that page, there’s a heading “employees” at 
clause 12?---Yes.  
 10 
And it indicates that within 10 business days – the purchase of Dental Corporation 
must make offers of employment to the employees.  Do you see that?---Yes.  
 
And the employees are listed at page 45 in schedule 5?---Yes.  
 15 
And you will see that there’s a list there of – over two pages, 45 and 46 – of 19 
names.  Do you see that?---I do.  
 
And you see – on page 45 – the first five of those names are entered as associate 
dentists.  Do you see that?---Yes.  20 
 
So that the structure of the acquisition was that Dental Corporation had agreed to 
employ the – or make offers of employment, at least, to all of the employees 
including the dentists that had been working at the practice up until its 
acquisition?---Yes.  25 
 
Now, going back to your affidavit at page 8, paragraph 56, you can see you referred 
to – you make assertions there as to Dr Moffet being clinically responsible for his 
own dental work.  Do you see that?---I do.  
 30 
Now, I take it you make that assertion on the basis of the fact that he has professional 
obligations as a registered dentist;  is that right?---Yes.  
 
And at – that, as you say was acknowledge in clause 14.2 of the services 
agreement?---That’s what it says.  35 
 
Well, it’s your affidavit, isn’t it?---Yes.  
 
And your understanding is that’s also the case with respect of the other dentists that 
were employed?  That is that they have their own professional obligations and are 40 
clinically responsible for work they do - - -?---Yes.  
 
- - - with patients as well?---Yes.  
 
Obviously, Dental Corporation, as the operator of the practice, would be greatly 45 
concerned if it had any reason to doubt the appropriateness of care that had been 
provided by any of the dentists working at its practices?---Yes.  
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Correct?  And in relation to the services agreement with Dr Moffet and I assume 
other agreements that the company has with dentists, it imposes obligations that the 
dentists are to provide services in a manner with due care and skill and to an 
adequate standard, correct?---Yes.  
 5 
And it would take most seriously any – if it had any reason to doubt that that was 
occurring?---Yes.  
 
And that would be the basis upon which it might decide to terminate the arrangement 
with a particular dentist.  Correct?---Yes.  10 
 
Is that something that has happened within the Dental Corporation?---Yes.  
 
On many occasions?---I’m unsure how many.  No.  In my time there, three or four.   
 15 
Now, still on the same page of your affidavit, at the bottom of page 8, there’s a 
heading “employees”.  Do you see that?---Yes.  
 
And I think – well, you say there that Dental Corporation employed all of the 
employees working at the practice?---Yes.  20 
 
And it was responsible – ultimately – for making decisions about who was to be 
recruited and whether employment continued and the paying conditions that they – 
that those employees were afforded?---No.  
 25 
All right.  Well, if you go over to – well, taking back a step.  The term of the 
acquisition agreement was that the Dental Corporation agreed to make offers of 
employment to particular employees.  Correct?---Yes.  
 
And going forward, if employees came and went, then they would enter into 30 
contracts of employment with Dental Corporation.  Correct?---Yes. 
 
And you would understand that Dental Corporation – by reason of entering into 
contract of employment with particular individuals – assumed the rights and 
responsibilities of an employer of those persons.  Correct?---Yes.  35 
 
Those contracts could only be terminated if Dental Corporation agreed that they be 
terminated, correct?---Yes.  
 
And Dental Corporation would only make an offer of employment to someone if it 40 
had agreed to make an offer of employment to someone, correct?---Is that a question 
or - - -  
 
Yes?---Yes.  
 45 
And so if – in paragraph 60, at the top of page 9, you say that Dr Moffet was 
responsible for recruiting, supervising, reprimanding and dismissing employees.  He 
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could only – well, in terms of recruiting employees, he could only suggest that an 
employee be employed by Dental Corporation, correct?---Yes.  
 
And in terms of dismissing employees, again, he could only make a recommendation 
as to what he would ask Dental Corporation to do with respect of its employee, 5 
correct?---Yes.  
 
Now, still on page 9 with respect to delegation on exclusivity - - -?---Yes.  
 
Firstly, you say that Dr Moffet was – did not – or that – sorry, that Dental 10 
Corporation not prevent Dr Moffet from delegating some of his responsibilities to 
others.  Do you see that?---Where’s that? 
 
Sorry.  The first sentence of paragraph 62?---Yes.  I can see that.  
 15 
And then you say – in the third line really: 
 

He could have engaged any number of other dentists to perform dentistry 
services to assist him to meet his targets.  
 20 

Do you see that?---Yes.  I do.  
 
And then you say, “and he did”?---Sorry. 
 
You say, “and he did”?---He did.  25 
 
In terms of the other dentists working at the practice, they were dentists that were 
employed or engaged by Dental Corporation, correct?---Yes. 
 
Not by Dr Moffet – that is - - -?---Yes.  30 
 
And Dental Corporation would only engage a dentist if it had agreed to do so and it 
would generally have the practice of interviewing and – prospective dentists to work 
at - - -?---That was done by the practice - - -  
 35 
- - - any of its practices?---That was done by the practice principal. 
 
All right.  Can I show you these documents?   
 
HIS HONOUR:   Thank you.  40 
 
MR GIBIAN:   I’ve just handed you a bundle of emails.  There’s some page numbers 
in the bottom right-hand corner?---Yes. 
 
They’re literally small ones, regrettably.  If you just go to page 10?---Yes. 45 
 
You will see – this is from the period in August 2013.  Do you see that?---I do. 
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So if you go over to page 11 you will see there’s an email from a Dr Woods 
addressed to Dr Moffet.  Do you see that?---I do. 
 
Providing his CV.  And then at the bottom part of page number 10 there’s an email 
from Dr Moffet back to Dr Woods, also to a person called Annette Gilfoyle.  She 5 
was the general manager in practice development at that time;  is that right?---Yes. 
 
And you will see at the top part of that page there’s then an email from Annette 
Gilfoyle to a Dr Mark Kalakis and Joanna Kelton.  Do you see that?---Yes. 
 10 
And Dr Kalakis at that time was an employee of Dental Corporation, I think, in the 
role of executive manager, clinical support.  Is that your - - -?---That’s my 
recollection. 
 
- - - recollection?---Yes. 15 
 
And Joanna Kelton was another employee of Dental Corporation?---Yes. 
 
And you will see that Ms Gilfoyle’s message to Mr – Dr Kalakis and Ms Kelton 
provides the CV of Dr Woods, a candidate that Dr – that David Moffet has put 20 
forward and that David is aware there’s another candidate;  “Mark, is it okay if I 
bring him in for an interview on Friday or Monday if your calendar looks free”.  Do 
you see that?---I do. 
 
So what’s seemed to be contemplated here is that Dr Moffet had suggested a 25 
particular person might be appropriate and he was going to be interviewed, 
presumably, competitively with another candidate, by at least Dr Kalakis;  
correct?---That’s what it says.  I wasn’t involved. 
 
You were not involved.  All right.  Were you generally involved at all in the 30 
recruitment of dentists to work at the practice - - -?---Generally not, no. 
 
- - - the practices of the Dental Corporation?---No. 
 
All right.  Now, in addition to that, the – your understanding was the services 35 
agreement required Dr Moffet to provide the dentistry services personally himself 
and that that was the purpose of having him signed up to the services agreement for a 
period of five years?---The services agreement covered the practice as a whole, so he 
could employ other dentists to provide services as well. 
 40 
Dental Corporation had its own contracts or – employed or directly engaged the other 
dentists;  correct?---Yes, that’s right. 
 
Not that – not Dr Moffet;  correct?---That’s right. 
 45 
And is it not your understanding that the dental – the services agreement required Dr 
Moffet to acknowledge that he would provide the dentistry services personally 
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during the term of the – is that not your understanding of it?---He had to provide 
dentistry services under the agreement, yes, but there were other dentists in the 
practice as well. 
 
Yes, who were engaged by Dental Corporation?---Sure. 5 
 
And leaving performance bonus to one side, in terms of the monthly and annual draw 
payments that were made to Dr Moffet or a dentist who had signed a services 
agreement, those were based upon the fees derived from that – from his work 
personally?---Yes. 10 
 
Now, if you go back to your affidavit – or if you’re still with your affidavit, if you go 
over to page 11, the heading “termination”, you say that from late 2013 the practice’s 
profit declined.  Do you see that?---Yes. 
 15 
And at paragraph 78 you say that you recall that due to the decline in the practice 
profitability the respondent had to become more involved in the running of the 
enterprise.  Do you see that?---Mmm. 
 
Do you still have that bundle of – I’m sorry.  Just going back one step - - -?---Yes. 20 
 
- - - one matter that might concern Dental Corporation in relation to a practice is if it 
came to its attention that dental services were being provided in a manner which was 
unsatisfactory or unsafe - - -?---Yes. 
 25 
- - - is that correct?---Yes. 
 
Another matter that would concern Dental Corporation and cause it to take steps with 
respect to a practice is if it wasn’t producing the profits that Dental Corporation had 
expected?---Yes. 30 
 
And in that situation it would become involved in more directly directing what the – 
or the manner of the operation of the practice;  is that right?---In some instances, yes. 
 
All right.  If you go to – sorry.  It’s page 8 in the bundle of emails that I’ve provided 35 
to you.  You still go that?---Yes. 
 
And towards the bottom of that page there’s an email from DC Finance.  Do you see 
that?---I do. 
 40 
And dated 19 August 2012?---Yes. 
 
To Dr Moffet, and you’re copied into that, I think?---Yes. 
 
Along with his Mr Bonham and Dr Khouri.  Who’s Gordon Towell?---At the time, 45 
he was director of – I’m not sure what his title would have been called – operations. 
 



 

.NSD2285/2017 27.9.18 P-121 M.A. EVANS XXN 
©Commonwealth of Australia  MR GIBIAN 
 Bupa HI 

In any event, there’s – that email then refers to the fifth anniversary and the cash 
flow shortfall and bonus hurdles.  Do you see that?---I do. 
 
And an amount of $617,000.  Do you see that?---Yes. 
 5 
And then if you go over to the next page, page 9?---Yes. 
 
You will see in the first full paragraph on that page what’s recorded is: 
 

As you will be aware, our corporate team have invested substantial efforts into 10 
developing and implementing successful practice management and marketing 
programs. 

 
Do you see that?---I do. 
 15 
Is that the kind of – is that what you’re referring to in paragraph 78 of becoming 
more involved in the running of the practice in that period, or don’t you recall?---No, 
I don’t recall. 
 
You don’t recall in - - -?---What the specific term of getting more involved means.  I 20 
mean, those services are available to all practices to use if they wanted to. 
 
Well, in paragraph 78 where you say the respondent had to become more involved in 
the running of the practice, what did you mean by “becoming more involved”?---I 
think in the time by then we’re talking about late 2013, whereas the five year 25 
contract finished in 2012.  So there was a period of time for the 12 months where 
there wasn’t a formal agreement in place.  So at that stage, we did become more 
involved in the operation of the practice. 
 
And in what way did you become more involved or didn’t you have involvement in 30 
that?---No, I didn’t have a direct involvement. 
 
All right.  So you don’t know?---No. 
 
If you just stick with the bundle of emails.  If you just go back to page 4?---Yes. 35 
 
You will see there there’s a series of emails.  In the bottom half of that page there’s 
an email of 19 November from yourself – 2012 – from yourself to Dr Khouri and Mr 
Bonham.  Do you see that?---Yes, I do. 
 40 
And that’s sort of a chain of emails, I think.  Can you just go to the bottom of page 
5?---Yes. 
 
There’s an email, again, from yourself to Mr Bonham and Mr Towell, Dr Khouri and 
someone called Chris Chambers.  Do you see that?---I do. 45 
 
With the subject “Moffet”?---Mmm. 
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And commencing at the bottom of page 5 reads, “Gentlemen, my thoughts”, and then 
goes over the page.  Do you see that?---Mmm. 
 
And there’s a heading “choices” about a fifth of the way down that page - - -?---Yes. 
 5 
- - - of page 6.  Do you see that?---I do. 
 
And you’ve – there’s three choices that you propose.  Do you see that?---I do. 
 
The first being to terminate the contracts and to use lawyers to recover the shortfall if 10 
need be.  See that?---Yes. 
 
And then you – alternative proposals of two year transition plan or hand over the 
practice to another practice principle at that stage;  see that?---I do. 
 15 
So in circumstances in which a practice is not deriving the profits that Dental 
Corporation expected, the choices that might be considered would include 
termination of the contract of that dentist?---Yes. 
 
And is that something that has happened in other occasions?---I don’t remember. 20 
 
And the other option might be to terminate, at least as a practice principle, but to 
keep them on as an associate dentist?---I believe this was referring to at the end of 
the first contract. 
 25 
All right?---The five year term. 
 
Yes.  So where you’re referring to “terminate his contract”, what do you – in page 6 
– what do you mean by that?---“Not renew it” might have been a better choice of 
words probably. 30 
 
Right.  Do you actually recall whether that’s the case or are you speculating?---It was 
a long time, so I will say I don’t recall specifically. 
 
Right.  Now, going back to your affidavit, at paragraph 80, you say that: 35 
 

In January 2014, Dr Mark Kalakis was engaged to temporarily perform the 
practice management services. 
 

Do you see that?---Yes. 40 
 
So he was an employee – I think you’ve said – or executive manager clinical support 
at that time, of Dental Corporation?---Yes. 
 
And so he went to work in practice at that time?---Yes. 45 
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All right.  And I think the last thing I wanted to ask you – sorry.  Just going back to 
page 9 in your affidavit, the bottom of that page, paragraph 67?---Yes. 
 
You make a reference to invoices;  do you see that?---I do. 
 5 
And you say that: 
 

Dr Moffet’s earnings were drawn directly from the practice bank accounts and 
paid to Immediate Dental Care. 
 10 

Do you see that?---Yes. 
 
I think, as you acknowledged over the page, at paragraph 68, Dental Corporation 
prepared the invoices for the dentists it engaged?---Yes. 
 15 
I take it that wasn’t a matter that you had any direct involvement in?---No. 
 
Do you know that, with respect to Dr Moffet, the invoices that Dental Corporation 
prepared were in his name?---I don’t know. 
 20 
You don’t know that one way or the other?---No. 
 
All right.  Well, firstly, can I suggest you’re wrong to say that the earnings were paid 
to Immediate Dental Care;  do you know that one way or the other?---No.  I don’t 
know one way or the other.   25 
 
Right.  Why did you write it in your affidavit if you didn’t know one way or the 
other?---I don’t know.  I assumed that that was the case. 
 
All right.  And in terms of the practice bank accounts, the fees that were earned by 30 
the work that Dr Moffet did or other dentists that are engaged by Dental Corporation 
are paid to Dental Corporation;  correct?---Sorry?  I’m not sure what you’re asking. 
 
Sorry.  When a patient visits a Dental Corporation practice – at least in the time you 
were there – they pay for that service, obviously enough, and they pay Dental 35 
Corporation;  correct?  Dental Corporation receives the fees that - - -?---They’re paid 
into an account that was a Dental Corporation account.  Yes.   
 
And - - -?---But the invoice needs to have the provider number on there as well, so 
- - -  40 
 
Yes?---It’s a combination. 
 
Well, the requirement to have a provider number, as you understand it, is a Medicare 
or private health insurer requirement;  is that your understanding?---Not sure. 45 
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You don’t know?  Anyway, you understand it’s a regulatory requirement - - -?---Yes.  
It’s – yes.  It needs to be on there, so - - -  
 
Yes?---The reason, I’m not sure. 
 5 
All right.  And – but as you say, the moneys are paid into bank accounts of Dental 
Corporation;  correct?---Yes. 
 
So the reference to “practice bank account” is a reference to bank accounts operated 
by Dental Corporation?---Yes. 10 
 
That’s the cross-examination. 
 
HIS HONOUR:   Yes.  Mr Darams, any re-examination? 
 15 
MR DARAMS:   Yes.  Just one matter. 
 
 
<RE-EXAMINATION BY MR DARAMS [11.29 am] 
 20 
 
MR DARAMS:   Mr Evans, do you recall that you were asked some questions about 
the dentistry services to be provided by Dr Moffet under the service 
agreement?---Yes. 
 25 
Do you recall that?  And it was put to you, your understanding was that Dr Moffet 
was to provide those services personally;  do you recall that question?---Yes. 
 
And your response, if I can recollect, was to the effect that the service agreement 
covered a whole range of services;  do you recall that?---Mm. 30 
 
And then you said that – again, to the best of my recollection, your answer here, “Dr 
Moffet could have employed or engaged someone to help him”;  do you recall giving 
that - - -?---Yes. 
 35 
What do you mean by that?---Well, as – in the role of the practice principle, the 
practice principle could employ or suggest to us to take – that we employed other 
dentists into the practice to help achieve the financial numbers of the practice. 
 
And just in relation to that aspect, do you have any direct knowledge of that actually 40 
occurring?  That is, a practice principle suggesting - - -?---All the time. 
 
Yes?---That was the way it worked. 
 
In relation to Dr Moffet, do you have any recollection of whether he did that?---I 45 
don’t have any specific recollection, no. 
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And – sorry, just one last thing.  In relation to the other practice principles making 
the recommendation, do you have any knowledge of whether or not Dental 
Corporation then accepted or agreed or followed through? 
 
MR GIBIAN:   I mean, I object to that – that it arises. 5 
 
HIS HONOUR:   Well, Mr Evans, can you just - - -  
 
MR GIBIAN:   If he’s asking about other dentists – I’m sorry. 
 10 
HIS HONOUR:   Mr Evans, can you just wait until the question is put?---Yes. 
 
And then we will see whether you’re required to answer it.  So what’s the question? 
 
MR DARAMS:   The question was about - - -  15 
 
HIS HONOUR:   No.  What was the question? 
 
MR DARAMS:   Yes.  Do you have any knowledge of – in relation to those other 
circumstances where the practice principle made recommendations to engagement – 20 
whether Dental Corporation followed through with those recommendations? 
 
HIS HONOUR:   Is there an objection?  No.  Can you answer the question, Mr 
Evans?---Yes. 
 25 
MR DARAMS:   And what’s your knowledge?---Yes.  It happened constantly. 
 
Yes?---That was the business model.  We, in the end, had 300-odd dentists, of which 
120 – you know, at the time we’re talking about here – were practice principles.  
There was lots of dentists that weren’t and they were brought into the group on the 30 
recommendation of the practice principle, as part of their role. 
 
Yes.  Yes.  Nothing further, your Honour. 
 
HIS HONOUR:   Thank you.  Now, you want Mr Evans excused? 35 
 
MR DARAMS:   Yes.  If he could be excused, please. 
 
HIS HONOUR:   Well, Mr Evans, thank you very much for your attendance and the 
evidence you’ve given.  You’re excused from any further attendance. 40 
 
 
<THE WITNESS WITHDREW [11.31 am] 
 
 45 
MR DARAMS:   The next witness is Ms Joanna Louise Kelton. 
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HIS HONOUR:   Thank you.   
 
 
<JOANNA LOUISE KELTON, AFFIRMED [11.32 am] 
 5 
 
HIS HONOUR:   Thank you, Ms Kelton.  Please take a seat, if you wish.  Yes, Mr 
Darams. 
 
 10 
<EXAMINATION-IN-CHIEF BY MR DARAMS [11.33 am] 
 
 
MR DARAMS:   Yes.  Ms Kelton, can you please state for the record your full 
name?---Yes.  Joanna Louise Kelton. 15 
 
And what’s your current business address or working address?---88 Balmain Street, 
Cremorne, Victoria.  
 
What’s your current positioned?---Chief operating officer for Normanby Capital. 20 
 
Yes.  And you have affirmed an affidavit in these proceedings on 23 May 2018;  is 
that correct?---Yes. 
 
Nothing further, your Honour. 25 
 
HIS HONOUR:   Yes.  Cross-examination, Mr Gibian? 
 
MR GIBIAN:   I did intend to tender that bundle of emails, if that - - -  
 30 
HIS HONOUR:   I noticed you didn’t. 
 
MR GIBIAN:   Yes.  I will, please. 
 
HIS HONOUR:   Is there any objection? 35 
 
MR DARAMS:   No, your Honour. 
 
HIS HONOUR:   The bundle of emails, being 10 pages – 13 pages, rather – used for 
the cross-examination of Mr Evans will be admitted without objection and marked as 40 
exhibit A2. 
 
 
EXHIBIT #A2 BUNDLE OF EMAILS CONSISTING OF 13 PAGES, USED IN 
CROSS-EXAMINATION OF MR EVANS 45 
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HIS HONOUR:   Yes.   
 
 
<CROSS-EXAMINATION BY MR GIBIAN [11.33 am] 
 5 
 
MR GIBIAN:   Yes.  Ms Kelton, sorry – firstly, what does Normandy Capital 
do?---We invest in different businesses.  
 
Is that the same company that Mr Evans works for?---Yes.  10 
 
Now – and I think you’ve said you left Dental Corporation, I think, at the end of last 
year;  is that right?---Yes.  
 
Do you have any ongoing involvement with Dental Corporation?---No.  15 
 
Now, just in terms of the roles that you did have with Dental Corporation.  Initially, 
you were a – as you say, a practice consultant;  is that right?---Yes.  
 
Between 2011 and 2012?---Yes.  20 
 
And I think you say you – in that period – had some responsibility with respect to 45 
to 50 practices;  is that right?---Yes.  
 
Yes.  And they were within New South Wales or in the ACT;  is that right?---That’s 25 
correct. 
 
And I think there was – you say – one other practice principal at that point in 
time?---No.  
 30 
Sorry, not practice principal.  One other practice consultant;  is that right?  In New 
South Wales/ACT?---That’s correct. 
 
That’s correct.  All right.  So are we right in saying there was something like 100 
practices that Dental Corporation owned and operated in New South Wales/ACT at 35 
that point in time?---Less than.  
 
Less than?  But verging on that?---Close to.  Yes.   
 
All right.  Now, I think you then moved up to being a team leader and I think you say 40 
– in paragraph 10 – that you had three practice consultants reporting to you;  is that 
right?---Yes.  
 
And your responsibilities were to support and guide the team of practice consultants.  
Was that team the three people?---Yes.  45 
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All right.  And are we right in understanding that role – you were perhaps one step 
removed from the direct dealings with the practice – with the dentists working in the 
Dental Corporation practices?---Yes.  
 
Did you still have some involvement with them – directly – at that point?---Yes.  5 
 
All right.  But less frequent than as the practice consultant would?---Yes.  
 
All right.  Now – and I think you then moved on to a business improvement role and 
a group general – group manager roles?  Do you see that?---Yes. 10 
 
They were with respect to the Dental Corporation’s business more generally 
speaking;  is that right?---Yes.  
 
And in terms of the marketing strategies and other business initiatives and projects 15 
you were working on in those roles, they were with respect to the dental practices 
that were owned and operated by Dental Corporation;  is that right?  That is that you 
were working on marketing and business strategies for the practices, 
correct?---Correct. 
 20 
All right.  Now – and they were – those marketing and other strategies and initiatives 
that you refer to were – I assumed – part of Dental Corporation’s strategy to improve 
the profitability and services offered by its practices?---Yes. 
 
Now, at the time you joined Dental Corporation in 2011, it already had a reasonably 25 
large number of practices as you’ve said.  I take it you weren’t involved in the 
acquisition side of – that is acquiring new practices?---Correct. 
 
Is that right?---That’s right.  I wasn’t. 
 30 
But you became aware that the practice principal’s, at least, had service agreements 
with Dental Corporation?---Yes.  Some of them did, some of them had different 
agreements.  
 
Yes.  I think by that time, some of them had entered into what you would call 35 
facilities and services agreement;  is that right?---Yes. 
 
Is that what you’re referring to?---Yes.  
 
I’m sorry?---Yes.  40 
 
Yes?---It is. 
 
I’m sorry.  Yes.  All right.  It has been suggested I ask you to speak up slightly if you 
can?---Sure.  45 
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Now – and in your role, initially, as a practice consultant, you became aware – 
familiar with the terms of those agreements, did you?---Yes. 
 
All right.  Now, in terms of the interactions that you had with Dr Moffet, you’ve 
annexed to your affidavit at – or marked as exhibit JK1 – a document which I think 5 
you describe as a print out of – from an assistant called Sales Force.  Sorry, I will ask 
you to - - -?---Thank you.  
 
Do you see that?---Yes. 
 10 
Now, what is the Sales Force system?  How does it operate?  Or how did it operate at 
that time, at least?---It was a system where the details of the practice were kept by 
Dental Corporation, such as the address of the practice, the telephone number.  I 
think – and then interactions with various people at the practice were recorded. 
 15 
Now, you describe this as – well, you say this is – the respondent provided you with 
an extract of data from 2010 to 2014 from the Sales Force and that’s what this is.  Is 
that your understanding?---Yes.  
 
Is it a system that you used and looked at when you were working with Dental 20 
Corporation?---Yes.  
 
All right.  Now, if you just go to that exhibit JK1.  You weren’t actually involved in 
printing this out, I take it?  This was just provided to you?---That’s correct. 
 25 
All right.  Is it in a form that you recognise from the time that you did work with 
Dental Corporation?---Yes. 
 
In any event, you will see that there’s a list of names down the left hand side.  Some 
of them are missing but I assume that’s the person who was met with;  is that 30 
right?---Yes.  
 
There’s then a – the next heading is a bit obscure in my one but it seems to say “what 
ID”.  Is that as you read it?---Yes.  
 35 
Right.  And that’s the identity of the practice I take it?---Yes.  
 
Which is recorded as BUPA Dental Parramatta.  Do you see that?  Correct?---Yes.  
 
And the subject, I take it, is some sort of notation about what the meeting was about;  40 
is that right?---That’s correct. 
 
And who would make that notation?---The person that was making the record in 
Sales Force. 
 45 
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All right.  There’s then a date which is obvious enough and the time.  The owner, 
which is the second last column is, I assume, the person who made the entry and 
participated in the meeting.  Is that as you would understand it?---No. 
 
No.  Who’s the owner?  Or what does that record?---It’s variable. 5 
 
I’m sorry?---It can be variable. 
 
Or what might it – what does – what’s the significance of a person’s name being 
recorded under the owner column or - - -?---It’s - - -  10 
 
- - - it’s impossible to know?---Impossible for me to know.  
 
All right.  So where your name is recorded, that doesn’t mean that you actually 
participated in a meeting;  is that right?---That’s correct. 15 
 
Why would you name appear if you didn’t have anything to do with the meeting 
involved?---I can’t tell you that without additional detail about the meeting, who 
made the record and why they would’ve - - -  
 20 
Well, this is what you’ve attached to your affidavit, correct?---That’s correct. 
 
And did you rely upon that document to make the observations that you do about the 
frequency of your meetings with Dr Moffet?---Could you clarify that, please? 
 25 
Well, in your affidavit – if you go back to the text of your affidavit.  On page 4, it’s 
paragraph 20(b), you see there that you make an assertion about not having met Dr 
Moffet every four to six weeks.  Do you see that?---Yes.  
 
In making that statement, did you rely upon this data that you had been provided 30 
with?---Yes, that and memory. 
 
All right.  And just in the final sentence under paragraph 20(b) you  make an assert 
that:  “As set out in the Sales Force extract, the respondent met with Dr Moffet 
approximately five to six times per year”.  Do you see that?---Yes. 35 
 
I take it that was reliant upon this data;  is that right?---It wasn’t always me, is what 
I’m saying. 
 
Yes.  Well, just stick with my question.  The observation you make in the last 40 
sentence of paragraph 20(b) was based upon this printout that you were provided 
with by Dental Corporation;  is that right?---Yes.  Yes. 
 
All right.  Just going back to the exhibit.  You will see your name is listed as the 
owner of the various entries commencing with that dated 12 October 2011.  Do you 45 
see that?---Yes. 
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Which is a new practice consultant introduction which, I take it, was likely to be 
introducing yourself to Dr Moffet;  is that right?---Correct. 
 
You’re then listed as the owner of a series of – in relation to a series of entries to 
October 2012.  Do you see that?---Yes. 5 
 
Now, that was about the time where you ceased being a practice consultant;  is that 
right?---That’s correct. 
 
After that, through 2013 and into 2014, although some of the dates seem to be 10 
obscured, you’re still listed as owner of interactions with – in relation to interactions 
with Dr Moffet or BUPA Dental Parramatta.  Do you see that?---Yes. 
 
Do I understand from what you said earlier that that may not mean that you were at 
all involved in those matters?---It may not. 15 
 
And you couldn’t tell us now one way or the other whether you were or not?---I can 
tell you I was involved in some of them but probably – yes, not all of them. 
 
And can you provide any explanation as to why you’re listed in this – these entries 20 
that you’ve provided if you weren’t involved in them, or is it just some quirk in the 
computer system, is it?---I don’t know. 
 
Now, just in terms of the meetings at least in the period from 2011 to 2012, I take it, 
you were you likely to have been involved in those meetings at least;  is that 25 
right?---Yes. 
 
Right.  And I think I count that there were eight meetings in the 12 month period.  Is 
– does that sound about right to you or you don’t have any reason to dispute what’s 
recorded there?---I don’t have any reason to dispute it. 30 
 
All right.  Do you suggest that the Sales – or this printout is likely to record each and 
every interaction with the – with Dr Moffet or the practice at BUPA Dental 
Parramatta?---No. 
 35 
That is, are there likely to have been many more interactions, telephones, emails and 
the like, which aren’t recorded in this document?---By me or by other people in 
Dental Corporation. 
 
Well, by other people at Dental Corporation?---I wouldn’t be able to tell you. 40 
 
All right.  But you don’t suggest that this is some comprehensive record of all 
interactions with the practice?  It’s not intended for that, as you understand it 
least?---I wouldn’t be able to be sure. 
 45 
You just don’t know one way or the other?---I don’t know. 
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Right.  For example, you know that – well, one of the employees who took over from 
you at least as practice consultant was a Ms Coates;  is that right?  And her name 
appears in this document, towards the bottom;  is that right?---She was a practice 
consultant at some point. 
 5 
Yes.  And you know that she was physically located at the practice for a period of 
time in 2014?---That wasn’t while she was a practice consultant though. 
 
Okay.  Well, what was she at that point in time?---A contractor. 
 10 
Sorry, a contractor, contracting with Dental Corporation?---Correct. 
 
To do what?---Various things. 
 
Such as?---Assist us with a couple of projects we were working on. 15 
 
What were the projects that you were working on?---There were various projects.  
She had previously worked at a practice and then we had a – in one of our city 
practices in George Street she helped in a transition period.  So her role is varied and 
it would be difficult to – to pin down to very – to very specific things.  So she might 20 
have been answering the phone.  She might have been looking at infection control 
procedures.  She might have been doing a multitude of things. 
 
That is, she was attending Dental – or working at Dental Corporation practices 
implementing particular projects of Dental Corporation in relation to either the 25 
standard of service or the facilities that were offered at the particular Dental 
Corporation practices;  is that right?---Yes.  Yes. 
 
Right.  And part of that engagement was – or during part of that engagement she 
worked at the Parramatta practice doing those sort of roles, that is, implementing 30 
whatever Dental Corporation wanted to do in relation to the operation of the 
practice?---For the most part, yes. 
 
Well, yes, that’s your - - -?---Yes. 
 35 
- - - understanding at least?---Yes. 
 
Now, you never worked at – or that is, were never physically located at a particular 
practice;  is that right?  You worked in the office;  is that right?---We were mobile.  
We could work in various places, but yes, I was mainly located in Lane Cove. 40 
 
And that is, you visited practices from time to time but you didn’t work there on an 
ongoing basis?---Correct. 
 
And you didn’t certainly work at the practice at Parramatta that Dr Moffet worked 45 
at?---I didn’t. 
 



 

.NSD2285/2017 27.9.18 P-133 J.L. KELTON XXN 
©Commonwealth of Australia  MR GIBIAN 
 Bupa HI 

Right.  So in relation to – I withdraw that.  Now, in relation to the employees at the 
practice, those were employed by Dental Corporation?---That’s correct. 
 
And if you just go to your affidavit, on page 5, in paragraph 27 at the bottom of the 
page.  You refer to the engagement of employees.  Do you see that?---Yes. 5 
 
And you say that during the time you were practice consultant at least in 2011/12, 
practice principals provided details of employees they wished to hire to human 
resources.  Do you see that?---Yes. 
 10 
So there was a separate human resources area that dealt with the employment of 
employees at the practices;  correct?---They – yes.  They generated contracts and 
dealt with some of the employee matters. 
 
You weren’t directly involved in those;  is that right?---That’s correct. 15 
 
Right.  So – but your understanding at least is that a dentist could suggest that 
someone might be a good person to hire and then it was up to the HR section to 
approve that and to, if it approved it, generate the contract and determine the rates of 
pay and the like that were appropriate;  is that right?---No. 20 
 
Well, the person could only become employed if Dental Corporation agreed to 
employ the person and determine the rates of pay and the like;  is that right?---No. 
 
All right.  Well, how else would they become employed?---Well, as I wasn’t part of 25 
the HR department, I can’t really comment on exactly how it happened there.  
 
Right.  If you don’t know how it worked, then - - -?---So - - -  
 
All right.  Now, in terms of the other dentists engaged at a Dental Corporation 30 
practice, they were also employed or contracted directly with Dental 
Corporation?---No.  
 
Is that right?---They weren’t employed. 
 35 
Well, however they were engaged, they were engaged by Dental Corporation to work 
at the practices?---It was out of the scope of my role to understand that so - - -  
 
All right.  So you didn’t have any involvement in that either?---No.  
 40 
Now, in 2014, I think, you did have more direct involvement in the practice;  is that 
right?---Can you just clarify what you mean by that, please? 
 
Well, in 2014, Dr Moffet had ceased being the practice principal, correct?---As I 
understand it, yes.  45 
 
Well, do you know that or not?---It’s what I understand to be the truth.  
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All right.  But you didn’t have any direct involvement in that happening or not 
happening?---No.  
 
All right.  Did you visit the practice in that year?  I think the Sales Force document to 
direct at the – suggests you did in January – perhaps some dates between January and 5 
April - - -?---Yes. 
 
- - - and in May?  Do you know whether they were meetings that you attended or is 
that just some quirk of the system?---I don’t recall.  I think I did attend at least one 
meeting there but - - -  10 
 
You don’t recall?  And what prompted you to become involved in directly attending 
the practice at that time when you were – as I understand it – the group manager of 
projects and – sorry, business improvement manager?  Or can’t you recall?---I 
would’ve been invited to by someone directly involved in the practice.  15 
 
All right.  But you don’t recall how that came about?---No.  
 
Nothing further, your Honour.  
 20 
HIS HONOUR:   Mr Darams, any re-examination? 
 
MR DARAMS:   No.  Nothing arising, your Honour.  
 
HIS HONOUR:   Well, do you wish for Ms Kelton to be excused? 25 
 
MR DARAMS:   I do wish for her to be excused.  
 
HIS HONOUR:   Ms Kelton, thank you for your attendance and the evidence you’ve 
given.  You’re excused from any further attendance.  30 
 
 
<THE WITNESS WITHDREW [11.56 am] 
 
 35 
HIS HONOUR:   Any evidence in reply? 
 
MR DARAMS:   No.  
 
HIS HONOUR:   Thank you.  Now, we have a choice.  How long will you be in 40 
submissions, Mr Gibian?  Including references to the transcript? 
 
MR GIBIAN:   I’m sorry, your Honour? 
 
HIS HONOUR:   Including references to the transcript. 45 
 
MR GIBIAN:   Well, I obviously haven’t had an opportunity to read the transcript.   
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HIS HONOUR:   I don’t think the transcript from today matters all that much but 
counsel may have a different view.  It’s the transcript from yesterday which assumes 
greater importance.  How long will you be in submissions once you’ve got access to 
the transcript, roughly? 
 5 
MR GIBIAN:   I was thinking an hour or so.  Maybe an hour and a half tops.  
 
HIS HONOUR:   An hour to an hour and a half.  Mr Darams? 
 
MR DARAMS:   I couldn’t imagine I would be longer than that.  10 
 
HIS HONOUR:   So we’re looking at three hours, roughly.   
 
MR DARAMS:   Roughly, I would have thought.  
 15 
HIS HONOUR:   Well, we’re not going to finish today because we don’t have the 
transcript.  Sorry, you two have not – we do have the transcript - - -  
 
MR DARAMS:   Yes.  
 20 
HIS HONOUR:   - - - but you two haven’t - - -  
 
MR DARAMS:   I haven’t looked at it. 
 
HIS HONOUR:   - - - had the opportunity - - -  25 
 
MR DARAMS:   No.  I’ve just been told we’ve got it.  We didn’t get it overnight but 
I haven’t had a chance to look at it.  
 
HIS HONOUR:   Well, for what it’s worth, I only had it brought in this morning. 30 
 
MR DARAMS:   Yes, I see.  
 
HIS HONOUR:   And it’s 91 pages or 90 pages.  
 35 
MR DARAMS:   90 pages, sorry.  Yes.  
 
HIS HONOUR:   Now, it seems a bit odd to be doing it on the run.  How are you two 
placed first thing tomorrow morning?  I notice eyebrows being raised and I’m 
thinking of kicking off at nine o’clock tomorrow morning but I would not do so if it 40 
inconvenienced counsel for any personal reason.  Professional reasons, I will 
override but personal reasons are a different matter.  
 
MR GIBIAN:   I am in court at ten o’clock tomorrow morning – else with me. 
 45 
HIS HONOUR:   You’re also part heard.  Mr Darams? 
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MR DARAMS:   I don’t have any problem tomorrow.  My learned friend, Ms Burns, 
does but that wouldn’t prevent - - -  
 
HIS HONOUR:   I’m not going to do - - -  
 5 
MR DARAMS:   No.  No.  It wouldn’t prevent the court – no.  I understand that.  But 
I’m big enough and ugly enough to proceed on my own.  
 
HIS HONOUR:   Well, Ms Burns may wish to be heard on that but - - -  
 10 
MR DARAMS:   Hopefully she would say nice things about me but I will leave it to 
her discretion.   
 
HIS HONOUR:   Well, Mr Gibian, I think we do need to have a look at the transcript 
from yesterday.  We’re not going to finish today.  So we would need to look at 15 
another date.  
 
MR GIBIAN:   Yes.  I apologise for that, your Honour.  If I could have made a list 
- - -  
 20 
HIS HONOUR:   No.  No.  The case was only listed for today – yesterday and today.  
 
MR GIBIAN:   Thank you.  
 
MR DARAMS:   It was.  25 
 
HIS HONOUR:   Yes.  We’re rapidly running out of time this calendar year but we 
will have to squeeze it in.  Is it going to create an insurmountable problem if we kick 
off tomorrow morning at nine, Mr Gibian?  If you’re only in court for a directions 
hearing or something like that.  Send up some sacrificial solicitor.  I would prefer to 30 
knock it out the way tomorrow whilst it’s fresh in everyone’s mind.  
 
MR GIBIAN:   I understand, your Honour.  Look, I will have to make some 
inquiries.  
 35 
HIS HONOUR:   Right.  
 
MR GIBIAN:   It’s not just a directions hearing - - -  
 
HIS HONOUR:   All right.  40 
 
MR GIBIAN:   - - - but it may be a matter that other people can deal with but I 
couldn’t – sorry.  I should stand up.  
 
HIS HONOUR:   Well, if we adjourned for - - -  45 
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MR GIBIAN:   I couldn’t – I can’t promise to – well, I can’t on a pew when I’ve 
undertaken to appear, at least until I’ve relieved of that obligation.  
 
HIS HONOUR:   Well, in the old age you could because you would be part heard but 
- - -  5 
 
MR GIBIAN:   Well, I’m reluctant to do that without, at least - - -  
 
HIS HONOUR:   Yes.  No.  
 10 
MR GIBIAN:   - - - making inquiries.  
 
HIS HONOUR:   I’m reluctant to put you in that position unless it’s necessary.  The 
only other choices we’ve got are Friday, the 5th.  I can’t do it Tuesday, Wednesday, 
Thursday.  I’ve got a two day case on Wednesday and Thursday, which shouldn’t 15 
take two days but this case shouldn’t have taken two days either but – so I could do it 
the 5th or the 8th.   
 
MR GIBIAN:   I’m going to be away, unfortunately, from next week until 9 October.  
 20 
HIS HONOUR:   I could do it – I will just check.  Yes.  The 11th we could slot it in.  
What about the 11th? 
 
MR GIBIAN:   I am in court on the 11th.  We’re both in - - -  
 25 
MR DARAMS:   We’re opposing each other – appearing on the 11th and the 12th.   
 
HIS HONOUR:   Well, that’s okay.  Well, can you make some inquiries fairly 
quickly, Mr Gibian, as to whether you can extricate yourself from the case 
tomorrow?  Otherwise, it has got to be tomorrow, the 5th, the 8th, or the 11th.  They’re 30 
the only dates I can give you without going into the end of October.  
 
MR GIBIAN:   Yes.  
 
HIS HONOUR:   What I can do is – I might have some time in the week of the 15th 35 
but I will just have to speak to the Chief Justice.  How are you two placed in the 
week of the 15th? 
 
MR DARAMS:   I could certainly make time during that week.  It’s preparation for a 
following week but that’s – I can - - -  40 
 
HIS HONOUR:   Yes.  Mr Gibian, how are you placed in that week? 
 
MR GIBIAN:   I have a matter on the Tuesday, Wednesday, Thursday but I’m free 
on the Monday and the Friday – the 15th and the 19th.  45 
 
HIS HONOUR:   Well, what we will do is we will just adjourn for 10 minutes.  
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MR GIBIAN:   Thank you.  I would appreciate that.  
 
HIS HONOUR:   You can some inquiries and I will make some inquiries of the 
Chief Justice if he’s around.  Can we adjourn temporarily. 
 5 
 
ADJOURNED [12.02 pm] 
 
 
RESUMED [12.20 pm] 10 
 
 
HIS HONOUR:   Well, Mr Gibian, how did you - - -  
 
MR GIBIAN:   Well, there’s communications still ongoing, so I don’t quite have a 15 
resolution about tomorrow, which isn’t very satisfactory.  It’s a - - -  
 
HIS HONOUR:   No.  That’s okay.  The other choice going – sorry.  I have been told 
that I now have availability in the week of the 15th or the following week;  one or 
other of those two weeks.  Or the other thought which was going through my mind 20 
was we could adjourn now for an hour – or an hour and a quarter or something like 
that – and come back and wrap up as much as we possibly could this afternoon and 
then, if it dribbled into tomorrow, start at 9 o’clock and knock it out the way 
tomorrow morning.  So I don’t want to inconvenience the parties, so what would be 
your call, Mr Gibian?  To come back at, say, 2 o’clock or quarter to 2 and then do as 25 
much as we could with Mr Darams having a shot this afternoon? 
 
MR GIBIAN:   If I’m going to look at the transcript, I think I would prefer to do that 
tomorrow if we can but at the earliest – I’m just, as I say, still waiting on whether I 
can get out of that but I would prefer to work it - - -  30 
 
HIS HONOUR:   Well, we’ve got to resolve it now. 
 
MR GIBIAN:   Yes.  Indeed.   
 35 
HIS HONOUR:   So - - -  
 
MR DARAMS:   I can do the 15th. 
 
MR GIBIAN:   Sorry.  Mr Darams is just raising 15 October but - - -  40 
 
HIS HONOUR:   It’s your call.  We can do as much as we can this afternoon and 
tomorrow morning or we can come back on a mutually agreed date in that week of 
the 15th, if that’s convenient to everyone.  I don’t want to run up costs, that’s all. 
 45 
MR GIBIAN:   Yes.  I understand.   
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HIS HONOUR:   So what do you want to do, Mr Gibian? 
 
MR GIBIAN:   Can I just have a minute.  All right.  I’m going to make an executive 
decision and say tomorrow. 
 5 
HIS HONOUR:   Tomorrow? 
 
MR GIBIAN:   I’m reluctant to do in an hour’s time, if your Honour wants me to 
look at the transcript in any detail. 
 10 
HIS HONOUR:   Well, we can do as much as we can without the transcript. 
 
MR GIBIAN:   But I would prefer to say tomorrow and I will make an executive 
decision on the other matter I had. 
 15 
HIS HONOUR:   Well, does that inconvenience you, Mr Darams? 
 
MR DARAMS:   No, no.  It won’t inconvenience me, your Honour. 
 
HIS HONOUR:   Well, I’m sorry to your junior but she’s collateral damage, so I do 20 
apologise.  Well, look, what we will do is we will stand the matter over for 
submissions tomorrow, commencing at 9 o’clock.  If there are revised submissions, 
even if in draft form, they can be sent to my chambers because I intend this afternoon 
to continue putting pen to paper and we will start with you, Mr Gibian, 9 o’clock to 
10.30, Mr Darams, 10.30 to 12 and then reply and we will finish by no later than 25 
12.30 tomorrow. 
 
MR DARAMS:   May it please. 
 
HIS HONOUR:   And I am thinking of making it a direction or an order but I will 30 
stop short of that but I will encourage the parties to use this afternoon – which was 
otherwise set aside for hearing – to use this afternoon to meaningfully discuss 
whether they can resolve the case between them because as I said, there’s no clear 
winner.  Right.  Can you adjourn the case until tomorrow morning. 
 35 
 
MATTER ADJOURNED at 12.25 pm UNTIL FRIDAY, 28 SEPTEMBER 2018
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